Limitation of Liability Clauses in Design Professional Contracts
Courts Reach Differing Conclusions
Whether a design professional can limit his or her liability by contract, and how far that liability can be capped, is a question that has recently been addressed by the appellate courts in Georgia and North Carolina. See Lanier at McEver, L.P. v. Planners & Engineers Collaborative, Inc., 663 S.E.2d 240 (Ga. Sup. 2008); Blaylock Grading Co. v. Smith, 658 S.E.2d 680 (N.C. App. 2008).  As discussed below, the law on this issue is still somewhat unsettled, but what is clear is that design professionals should be taking steps to impose a reasonable cap on liability in their contracts to the extent they can get the client to agree to such provisions.
The central issues in determining enforceability of a particular limitation of liability clause appears to hinge on whether or not the reviewing court feels that the provision violates either the public policy statutes in force in many states that prohibit a party from limiting its liability to the public for negligent acts, or the statutes in many states prohibiting a party from using a contractual indemnity provision to shift the cost for a party’s negligent act to someone else. The theory behind both prohibitions is that people should be responsible for their own negligent acts, and if they are able to limit that responsibility, it will cause professionals to take less care in the performance of their duties.  On the other hand, as a general rule sophisticated parties should be free to contract as they choose, including limiting liability if both parties accept a contract containing such provisions. The disagreement between the North Carolina and Georgia courts reflects the tension between these two competing principles.
In Lanier, the Georgia case, the plaintiff-developer brought an action against an engineering firm based upon alleged deficiencies in the construction of a storm water drainage system.  Both the trial court and the lower appellate court upheld the validity of a contractual provision contained in the contract between the plaintiff-developer and the defendant-engineer that read as follows:

In recognition of the relative risks and benefits of the project to both [developer] and [engineer], the risks have been allocated such that [developer] agrees, to the fullest extent permitted by law, to limit the liability of [engineer] and its sub-consultants as to [developer] and to all construction contractors and subcontractors on the project or any third parties for any and all claims, losses, costs, damages of any nature whatsoever[,] or claims expenses from any cause or causes, including attorneys’ fees and costs, so that the total liability of [engineer] and its subconsultants shall not exceed [engineer’s] total fee for services rendered on this project.  It is intended that this limitation apply to any and all liability or cause of action however alleged or arising, unless otherwise prohibited by law.
In Blaylock, the North Carolina case, plaintiff-grading contractor asserted claims against the defendant-surveyor for costs allegedly incurred by the plaintiff-contractor in addressing deficiencies in the defendant-surveyor’s services.  The contract between the defendant-surveyor and the plaintiff-contractor included the following limitation of liability provision, which was titled “Risk Allocation Provision” in the contract:
In recognition of the relative risks, rewards and benefits of the project to both [contractor] and [surveyor], the risks have been allocated so that the client agrees that, to the fullest extent permitted by law, [surveyor’s] total liability to [contractor], for any and all injuries, claims, losses, expenses, damages or claim expenses arising out of this agreement, from any causes [sic] or causes, shall not exceed the total amount of $50,000, the amount of [surveyor’s] fee (whichever is greater) or other amount agreed upon when added under Special Conditions. Such causes include, but are not limited to, [surveyor’s] negligence, errors, omissions, strict liability, breach of contract or breach of warranty. 

The trial court in the Blaylock case originally ruled that the limitation of liability provision was unenforceable holding that it was against public policy to allow a surveyor to limit his or her liability in the event of a negligence claim. 
In both Blaylock and Lanier, the plaintiffs made a two-pronged argument as to why the limitation of liability provision at issue should not be enforced. First, that contractual limitations of liability violate statutory prohibitions against enforcing contractual provisions that have one party indemnify the other party for its own negligence.  See N.C. Gen. Stat. § 22B-1; O.C.Ga. § 13-8-2(b).  In other words, parties on construction projects are barred from passing along by contract liability for their negligent acts and omissions to other parties on the projects, and must be held responsible for their own negligent acts.
Second, that the fact that states regulate design professionals through licensure statutes equates to a legislative determination that design professionals implicate public health and safety, and, therefore, limitations of liability provisions in design professionals’ contracts should be void as against public policies designed to protect the public.
The North Carolina Court of Appeals, disagreed with these arguments, holding that (1) the fact that design professionals are licensed and regulated by the state does “not automatically convert a profession into a public service” and that “when a breach of contract . . . involves only economic loss . . .  the health and safety of the public are not implicated”, and (2) that, so long as the limitation of liability provision only placed a cap on a direct claim by the plaintiff-developer against the defendant-surveyor, the provision did not violate of the anti-indemnity statute.   Thus, the North Carolina Court of Appeals held that the provision at issue in Blaylock did not violate public policy, and reversed the trial court, ordering that judgment be reduced to the amount set forth in the limitation of liability clause.

The Georgia Supreme Court, on the other hand, invalidated the provision at issue in Lanier on the grounds that it violated the anti-indemnity statute. Specifically, the George Supreme Court held that the language at issue in that case—which was written not only to cap the amount of damages the plaintiff-developer could recover from the defendant-engineer but also to cap any damages other parties could recover from the defendant-engineer and pass those along to the plaintiff-developer—ran afoul of Georgia’s anti-indemnity statute.

As these two cases demonstrate, it is impossible to predict with absolute certainty whether a given limitation of liability provision will be enforced by your state’s courts on the facts of a particular case.  Nonetheless, limitations of liability remain a powerful tool of the design professional in assessing and analyzing risk on a project.  From these two recent cases, as well as prior decisions from other jurisdictions dealing with the issue, some general guidelines can be gleaned:
First, courts are very concerned that design professionals do not completely absolve themselves of the incentive to use due care on projects.  Thus, limitation of liability provisions in design professionals’ contracts should be reasonable in relation to the size of the project, the type of services provided and the fee received by the design professional for its work.  In addition, design professionals should refrain from trying to contractually limit liability to persons other than their clients, as the threat of claims by third parties is rightfully viewed by courts as incentive enough for design professionals to perform within the standard of care.  

Moreover any attempt to do so may violate the second general guideline:  design professionals in jurisdictions with statutory prohibitions on indemnification for one’s own negligence must take care that their limitation of liability provisions do not go so far as to run afoul of those prohibitions or risk having the entire limitation of liability provision thrown out.
Third, courts draw a distinction between purely economic damages on a project and damages implicating the public health and safety.  Thus, courts are almost certain to be inclined to invalidate limitation of liability provisions when safety issues arise in a particular case and probably would look unfavorably on limitations of liability applicable to personal injury.  
Paradoxically then, the design professional who drafts a very aggressive limitation of liability provision in an attempt to limit his exposure to almost nothing may be setting himself up to have the provision invalidated by the courts.  Within the current legal framework, the best approach is to keep the limitation of liability provision in the contract, keep it reasonable in relation to your services on the project, and consult with counsel in drafting your contracts to try and craft it in a way that the courts will be likely to enforce.
Ms. Chillemi is an attorney with the law firm of Hamilton Moon Stephens Steele & Martin, PLLC in Charlotte, North Carolina, and along with David B. Hamilton of the firm handled the appeal of the Blaylock case for the surveyor-defendant.  
This article is intended only as a general summary of the law and not as legal advice.  If you are located in North or South Carolina, please feel free to contact Hamilton Moon Stephens at www.lawhms.com with any questions you may have.  Otherwise, please contact your attorney to discuss the applicable law in your state.
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� It should be noted that the plaintiff-contractor in Blaylock has petitioned the North Carolina Supreme Court for discretionary review of the Court of Appeals’ decision (that is, has asked the North Carolina Supreme Court to hear a second appeal of this issue). As of the date of the writing of this article, the Supreme Court has not yet issued a decision on whether or not it will hear that appeal.  


� As the Court had already found the provision void under the first argument, it never considered whether the licensure statutes implicated Georgia public policy so as to render the limitation of liability provisions in design professionals’ contracts void, so this question is still unsettled in Georgia. 








