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1. Use the right contract for the job. The right contract adequately defines the scope of services to be provided, the time frame for the work to be completed, the fee for the work and adequate risk shifting provisions given the risk presented by the Project.
2. Properly identify the Project, Parties, and Property to be improved. Proper identification can prevent fee collection problems, prevent licensure issues and enable efficient use of North Carolina Lien Laws.
3. Disclaim existence of any third party beneficiaries of the contract.
4. Require an executed Agreement PRIOR to commencement of services.
5. Require the right to obtain proof of Owner’s financial ability to complete the design of the Project as a condition precedent to commencement of services.
6. Clearly define additional documents which make up the contract.
7. Clearly define the scope of services to be performed.
8. Clearly define the scope of services to be excluded or performed by others.
9. Define the standard of care to be attained in the performance of the circumstances. In North Carolina, a design professional is required to exercise that degree of care, skill and diligence ordinarily employed by other professionals practicing under the same or similar circumstances. Avoid language which would establish a fiduciary obligation to Owner.
10. Clearly define the schedule within which services are to be provided.
11. Clearly define the specific services to be included as part of the base fee for the work, including services to be provided through subconsultants.
12. Identify the “deliverables” or “instruments of services” to be provided with the services.

13. Require written Owner approval of prior designs before proceeding to the next phase. Owner initialed plans are a good idea.
14. Identify tasks or categories of services which can be provided for an additional fee.
15. Identify those tasks or services which are necessary for your work which will be supplied by separate consultants to the Owner.
16. Provide that you have the right to rely on the information provided by the Owner’s separate consultants without independently verifying such information.

17. Define (and disclaim where appropriate) your responsibility for estimating, budgeting and designing towards a certain cost of construction. Consider requiring the Owner to retain a separate budget consultant or involve a Contractor early for preliminary pricing.
18. If Construction Administration is to be provided, define the level of care to be provided for Construction Observation. It is better to periodically observe the work to determine if in general the work, when finished, will comply with the contract documents than to inspect work to ensure that it complies with the contract documents.
19. Disclaim responsibility for the Contractor’s means and methods and safety measures and safety programs.

20. If providing shop drawing review, define the level of care to be provided for such review. 

21. If providing certification for payments, define the level of care to be provided for such review. 
22. Address ownership of intellectual property to be created through the contract. A licensing agreement in the instruments of service conditional upon the client’s full performance of its contractual obligations is substantial leverage. 
23.  Address status of intellectual property upon a premature termination of the contract.
24. Provide a provision governing the transfer of electronic media including (i) establishing the primacy of the original, sealed construction documents and (ii) disclaiming liability for errors and variances appearing electronic media.

25. Address and consider identifying specific circumstances in which a party may terminate the agreement for cause and define the procedure for such termination.  

26. Address termination procedure and consider providing notice and right to cure provisions. 
27. Require payment for services up to and including the date of termination.
28. Consider the right to terminate for convenience and the effect of same.
29. Address payment provisions upon termination. You will want to require payment for ALL services provided prior to an effective termination.
30. Post Termination Use of Instruments of Services by Owner should require Owner to (i) assume risk of use and (ii) Hold Harmless the Designer.
31. Clearly define the basis for the Designer’s Fee, whether lump sum, hourly to a Guaranteed Maximum Price; on a square foot basis; or as a percentage of the Cost of Construction. 
32. If the Fee is based on a percentage of the cost of Construction, define (i) the elements included within the cost of Construction; (ii) the manner by which the cost is to be measured at various phases of the Project; and (iii) provide that the fee is due whether the Project is completed or not.

33. Provide for re-negotiation of your fee upon suspension by the Owner.

34. Provide for the Designer’s recovery of interest on delayed payments, plus costs of collection and attorney’s fees caused by the Owner’s failure to pay fees when due.
35. Provide a time period for review and rejection of bills outside of which objections are waived. 
36. Require payment of all amounts due to the designer notwithstanding the pendency of a dispute between the Designer and Owner.

37. Consider a betterment provision. “Owner acknowledges and agrees that the Designer will pay the costs of any change orders associated with negligent errors or omissions on the part of the Designer LESS the increased value to the Owner created by such change.”
38. Consider a “Safe Harbor Provision” for change orders which establishes an acceptable percentage of increased construction costs (“contingency”) occasioned by the designer’s errors and omissions within which no claim will be made.

39. Require a waiver of recovery of consequential damages.

40. Provide for a dispute resolution process and choice of law to apply and forum/venue for any resolution procedure. 
41. Require indemnification agreements.

42. Provide that failure of the designer to enforce any contractual right shall not constitute a waiver of the right to demand strict compliance with all contractual rights and obligations.

43. Provide a merger/integration clause by which prior negotiations and representations are superseded by the execution of the Agreement.

44. Provide that the agreement was mutually drafted and should not be construed against either party as the drafter of the Agreement.

45. Provide for post-termination survival of specified obligations such as indemnification, portions of the contract addressing remedies or damages and dispute resolution procedures.

46. Provide for a waiver of rights to subrogation whereby parties and their successors waive the right to pursue damages which are covered by insurance proceeds, typically property insurance. 

47. Require the Owner, and require the Owner to cause the Contractor and Subcontractors, to name the Designer as an Additional Insured to each party’s policy of insurance.

48. Consider a Certificate of Merit provision as a condition precedent to any claim against the Designer.

49. Disclaim any liability for Hazardous Environmental Conditions.

50. Disclaim express and implied warranties or guaranty of a particular result.

51. Require arbitral immunity for decisions rendered as arbiter of the contract absent fraud or gross negligence.

52. Don’t contract for the construction of condominiums. 

53. If you do, require the Owner to minimize your liability on condo projects by including provisions in the Condominium governing documents such as (i) requirement to meet all maintenance obligations in a written manual as a condition precedent to suit; (ii) require mediation and arbitration of claims; and (iii) super majority approval to sue
54. Limit your liability!


10 Tips on Negotiating your Contract 
1. Establish the agenda by sending your “form contract” first as a basis for negotiations.
2. Avoid the temptation to start work on the project before the contract is executed.

3. Be willing to barter. Adopt an “everything is negotiable attitude”.
4. Talk to the decider.

5. Your fee, even if already quoted, is based on the assumption that your contract will be implemented. 

6. Identify priorities and fall back positions.
7. Have a bad cop.

8. Prepare. 

9. Understand and articulate why you want what you want. If possible, understand and articulate why your preferred provision helps the other side. Ask the other side to articulate why they want what they want.
10. Get professional help when you need it. 

5

